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Government of India H F""
Ministry of Health & Family Welfare i o ')/l o
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Nirman Bhawan, New Delhi.
Dated the b April, 2013

\

Principal Secretaries (Health & FWw)
(All States & UTs)

Subject; Direction of the Hon’ble High Court of Bombay in the case of Dr,
Vandana Ramachandrs Patil V/s State of Maharashtra and another.

Sir / Madam,

The ratio of the Court Order in the above mentioned case is as follows:

T 6. If the seal is opened, the accused ip the case is facilitated
to repeat the crime, Once a case ig made out, repetition of sych
crime has to be prevented. It cannot be allowed to proliferate, The
accused, therefore, cannot use his machine unti] the trial ig over.

7. The order of release is mecha’nically made as for releasing of
any other broperty which may not be used in the commission of
the crime. The order wholly lacks sensitivity. The Court must

8. A Machine sealed in any case registered under PC & PNDT
Act cannot be directed to be opened. In fact, it is the duty of the

Invesligating Officer as also the Magistrate to seg the machine
@7 and to see that it hag been sealed promptly .. .. g
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IN THE HIGH COURT OF JUDICATURE AT BOMBAY
CRIMINAL APPELLATE JURIS{QICTION

Amk

WRIT PETITION NO. 4399 OF 2012

Dr. Vandana Ramchandra Patil -+ Petitioner
Vs. ‘/ ‘L \ J
The State of Maharashtra & Anr. o Rcs'po’ﬁdentt\s\/'/

Mr. N. R. Bubna for the Petitioner.

Mrs. A. A. Mane, APP for Respondent No.1 State.

Dr. Mr. Krishna C. Thakkar, Respondent No.2 present.
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<" MRS."ROSHAN DALV, J.
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2. The cas‘e{\ha‘s been filed against respondent No.2 the Doctor,

under the provisi re Conception and Pre Natal Diagnostic Techniques

\\\ ! 7 i
/\Selectidn) Act, 2003 (PCPNDT Act). Pending the criminal

S/

, / - \\ L B
trial th\e\\e'l" c?no\mic machine for sonography used by respondent No.2 in his
SISOl

(Proh1't4>/;'tio;1~o\1é .

\ i
clini ha\\:;\l\)\eeﬁ sealed. The licence of respondent No.2 has been suspended.

. >
\’l:ile\ \}/hng is required to be made under the law. The sealing is legal and

3
N machine, The learned 8" J.M.EC., Thane under the impugned order dated

Respondent No.2 applied for opening the seal to use the USG

02.11.2012 directed the complainant/petitioner herein to open the seal of the
machine. That order has been challenged in this petition.
4. The offence under the PGPNDT Act is committed essentially with

the use of USG machine. That is the most important ingredient in the crime.
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important act in investigation of such crime.
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5 It may be mentioned that the provision of sealing JAs-like the) |

provision of sealing the premises of a brothel in case of an offende (:comm’itt\e‘d/

under Section 18 of the Immoral Traffic Prevention Act, 1986 (ITJ\{/i)//)/Tt is
this power of the Magistrate that is the most potent weapon in case of
prevention and further incurrance of the offence. Tﬁgtt\ﬁﬁi‘/v\e%)has to be used
under both these legislations in the interest of tl{;qﬁg}\némppublic where the

S
%

State is bound to protect under the law. . - \Qv//]b b
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6. If the seal is opened, theNacéused”in the case is facilitated to
repeat the crime. Once a case is ‘made out, Yepetition of such crime has to be

I

'ed to proliferate. The accused, therefore,

prevented. It cannot be allc

cannot use his machine gnfﬂ\ﬂ{ rial is over,

(A\ ///:; e

7. The o E[é\r o\/f telease is mechanically made as for releasing of any

other property ,Whlt&@may not be used in the commission of the crime. The
N

{ o~ A%
order wh@”l\ly/ i‘ac:k/s sensitivity. The Court must consider the effect and the

—~ L\ )
,vbeéuqule’s ered by the learned Judge.
)

b p 4
8/

cannot be directed to be opened. In fact, it is the duty of the Investigating

impagf@f\\ea\ch order. The vast and broad effect of such an order has not
5 - ) ]

A machine sealed in any case registered under the PCPNDT Act

Officer as also the Magistrate to seal the machine and to see that jt has been

sealed promptly,

. Respondent No.2 argued that the machine is an electronic
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instrument. It has to be constantlgmamtamed by use. The machine is seen 2

YN N
to have been abused and mlsused Citizens have no legal right to cIalm dser AN ,,/

\

of their machines if they are seen to have abused such equ1pment HEch It/

q cannot be allowed to be used by the accused pending trial. )‘“
N\
10. Counsel on behalf of the petmoner/complamant raghtly argued

that whilst the license of respondent No.2 is under suspensmn/he cannot use
the machine by which he carries on his busmess Hence at best it can be used
by the Mira-Bhayander Municipal Corp&atlbg >by itself, who is the
complainant in this case, for prope /legmr}a\t/e and lawful use upon the
patients of the hospital of Mzra haya%er\Mummpal Corporation if it has to
be maintained by contmuous\use\ \\> )
N \\
11. Respondent No.2 stafes to Court that he has no objection to

0 the hospital of the Mira- -Bhayander Municipal

transfer his machme

Corporation for- 1ts\use f01 the hospital by the doctors of that hospital upon

oY
panents of that hospltal “That can be allowed for the machine not to junk. It
would 1esp0ndent No.2 to transfer the machine to the hospital of Mira-

Bhayan eé\du'ﬁmpdl Corporation.

/’\\1\&2\ The Corporation itself has not beert able to shift the machine and

) \ » :_‘,’l/‘ngnce has sealed the machine in the premises of respondent No.2. If
\\\\ <> respondent No.2 can himself shift the machine, he may do so after contacting
\\;/ the petitioner. The petitioner may in consultation with the gynecological

consultant in the hospital make arrangement for placing the said machine in
the hospital premises. The seal of the machine shall not be opened until after
it is shifted. The photographs of shifting shall be taken if that is done. A
report then shall be filed by the petitioner of such shifting in the trial Court.

The petitioner shall then open the seal and use the USG machine in her
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* hospital for the patients of the hospltal Respondent No.2 shall not be { f

allowed to operate the machine in'the hospxta] at any time.

13. The impugned order of the learned M

agistrate dated Z“d N
November, 2012 is set aside.

A\

machme of respondent No.2 in the premlj

14. The USG* ised of

respondent No.2 shall remain sealed until it is sh1fted as aforesald or until the

s
trial is over. The ' Investigating Officer shall regularly mspeét the machme and

AN\
keep record of the Inspection. /'i ‘ \\>
v( - J ‘\
\] iy
15. - The Registrar (Judicial) of thl\C%urbs aH sénd the copies of this
order to all the J.M. ECs. and

Sessmgs Co rt Judges at all levels in
Maharashtra,

—

(ROSHAN DAILVI, J.)
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